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MINISTRY OF LABOUR AND EMPLOYMENT 

NOTIFICATION 
Neuj Delhi the 15th April 1959 

S.O. 838.—In pursuance of section 17 of the Indu.strial Di.sputes Act, 1947, 
(14 of 1947), the Central Government hereby publishes the following award of 
the Industrial Tribunal, Nagpur, in the industrial di.^ute between the employers 
in relation to the management of North Chirimlri Clolliery, P.O. Chirimiri, and 
their workmen represented by the. Chhattisgarh Colliery Workers’ Federation. 

BEFORE SHRI P. D. VYAS, JUDGE, CENTRAL GOVERNMENT INDUSTRIAL 
TRIBUNAL NAGPUR AT BOMBAY. 

Reference (CGIT) No. 6 of 1958. 

An adjudication between 

The employers in relation to the Management of North Chirimiri Colliery, 
P, O. Chirimiri, Surguja Dist. 

AND 

Their Workmen represented by the Chhattisgarh Colliery Workers' Federa¬ 
tion. 

In the matter of an industrial dispute re. 12i per cent increase in basic wages 
in terms of para (2) of the Korea Award. 

Appearances; 

Shri B. Narayanaswamy, Advocate —for the Management. 

Shri R. L. Malviya, M.P .—for the Workmen. 

AWARD 

In exercise of the powers conferred by .sub-section (2) of section 10 of the 
Industrial Di.spute.s Act, 1947, the Central Government was pleased to refer an 
industrial dispute for adjudication under the Order No. LRII-1 (42)/58 dated 6th 
May, 1968 on a joint application of the employers in relation to the North Chiri¬ 
miri Colliery and their workmen represented hy the Chhattisgarh Colliery Workers’ 
J’ederation and on being satisfied that the said Union represents a majority of 
the workmen. The dispute relates to the matters set-forth in the said joint 
application and j’eproduced in the schedule annexed to the Government Order 
of reference. 


of inlbia 


The Schedule 

“Whether the workers of North Chirimiri Colliery arc entitlud to 12i per 
cent, increase in basic wages in terms of para (2) of the Korea 
Award, If so, which categories of workers and for what period? 
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2. On the usual notices being issued, the President, Chhattisgarh Colliery 
Workers’ Federation has filed the statement of cla' ' on behalf of the workmen 
and the Manager, North Chirinjiri Colliery has filed the written statement on 
behalf of the employers. ' 

3. The case on behalf of the workmen is that the State of Korea was marged 
with the Central Provinces and Berar on 1st January, 1948. Before its merger 
it was a Feudatory State under the British Crown and formed part of Orissa and 
Chhattisgai'h States in the Eastern States Agency, adminisfered by the Agent to 
Viceroy and Governor General of India. The State of Korea was ruled by the 
Ruler called the Darbar, Due to a general rise in prices of essential commodi¬ 
ties the wages of Colliery Workers in the coalfields of Bengal, Bihar, Orissa 
and Central Provinces and Berar were increa.sed. Apprehending repercussions 
of this increase in the Collieries situated in his own State, the Koi’ea Durbar was 
pleased to issue a notification on the 15th of November, 1947 in Korea State 
Gazette Extraordinary of the same date. This is popularly known as Korea 
Award and under it the wages of colliery workers were increased on the basis of 
the principles laid down in the conciliation Board Award of Bengal and Bihar 
and the recommendations of the C. P. Fact Finding Committee. The Korea 
Award has been made operative with effect from 1st November, 1947, and the 
NortH Chirimiri Colliery being then situated within the administrative jurisdic¬ 
tion of Korea Durbar, the Management is bound by the terjns and conditions of 
Korea Award. , 

4. Para 2 of Korea Award provides thal: “any class of employees not entitled 
for any increase in wages under the provisions giv^n above may be granted an 
increase of 121 per cent, in thsjir basic pay." Tliough the management enjoyed 
the increase in price of coal granted to them by another noliflcation of the Durbar 
issued on 15th November. 1947, and to a large extent paid vrages in term.s of 
para 1 of the Award, it failed to increase the v/ages of ihe workers covered by 
para 2 of the Award. These workers are therefore entitled to the increase of 
12^ per cent, in their basic pay or wages wilh effect from 1st November, 1947, 
till the Korea Award remained in operation, i.e., 26th May, 1956, on which date 
the award of All India Industrial Tribiin.il (Colliery Disputes! came into force, 

5. The management by its written .statement contends tiiat the order dated 
6th May, 1958, making the present reference is without jurisdiction and ultra- 
vires of the Industrial Disputes Art and in any event tbci dispute referred to by 
the said order i.s barred by the principles of res-jndicata, estoppel, waiver and 
acquiescence. The management admits the publication of a Notification by the 
Korea Darbar on 15th November. 1947, containing the aforesaid clause 2. that 
any class, of employees not entitled to an increase in wages under the provisions 
of clause 1 of the said Notification, might be granted an incre.ase of ]2?j per cent, 
in their basic pay with effect from 1st November. 1947 and that the North Chiri¬ 
miri Collierv is situated in Korea. The case of the manat'emenl however is that 
the Korea Sta+e had no power to publish any .such Notification in view of the 
fact that the Eastern State Union Constitution Act 1947, came into force from 
l.st August, 1947. Any such Notific.ition could only be teimrd as an admini.slra- 
tiye order of the State with no legal sanction behind it. Assuming there existed 
any legal sanction, even then the intention of the Slate wa'= to leave the increase 
in wages entirely to the discretion of the management. The workmen made no 
claim in this behalf and were satisfied without any such increase for more than 
10 years and they gave a go-bye to their rights, if anv. under the said Notifica¬ 
tion in resnect of 'tho said clause. The joint application for reference under 
section 10(2! of the Industrial Disnute Act was aareed to be made in the in¬ 
terest of industrial peace althoueh the workers were not enutled to any bepefit 
under the said clause 2 of the Korea Notification. In any event, the said ioint 
reference was only concerned vnth the interpretation of ibe said clause 2 of the 
Korea Notification and did not constitute an independent or fresh dispute. 

H, The annexure 'A’ to the workmen'.s statement of claims is the copy of the 
Korea Notification published by Authority in the Korea State Gazette Extra¬ 
ordinary, November 15, 1947 and it is, on Ihe subject "Wages of Colliery Workers’. 
'Ifiie preamble of the Notification states;— 

"Whereas there has been a general rise in the prices of essential commo¬ 
dities necessitating a positive policy to brinw about an Improvement 
in the conditions of workers in the Coal Mining Industry. 

And whereas the wages of colliery workers have been increased in the 
Coalfields of Bengal. Bihar. Ori.ssa, C.P, and Berar which are bound 
to have repercus.sjon.s In the Coalfield.*; of Korea Sbde’’ 
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And then it goes on to provide: 

“Now, therefore, the Korea State Government after a careful consideration 
of all factors affecting the industry in the State and in order to 
assure minimum wages to colliery workers, hereby orders as 
follows ;—” 

The clause, 1 thereof prescribes minimum basic wages to be paid to certain 
piece-rated workers and clause 2 which is the relevant clause in the present 
dispute lays down: 

“Any class of employees not entitled for any increase in wages under the 
provisions given above may be granted an increase of 12$ per cent, 
in their basic pay.” 

The other clauses of the Notification deal with the questions relating to D.A., 
Lead and Lift, Kxplosivcc etc., Foodstuffs, Bonuses, Compulsory Contributory 
Provident Fund and Disbursement of wages. The last clause states that the order 
shall apply retrospectively w ith effect from 1st November, 1947. Then follows the 
words "By Order, Sohaiiial .Siivastava, Chief Minister, Korea State.” It is in 
pursuance of clause 2 of tnis Notification, popularly known as Korea Award that 
12i per cent increase in basic wages is now claimed with effect from 1st November, 
1947 upto 25th May, 1950 in respect of all the workers excepting those covered 
under clause 1 and for whom the specific rates of wages are prescribed. Thus 
the claim covers all the workmen including those appointed before and after 1st 
November, 1947 and excluding those specified in the said clause 1. The manage¬ 
ment now resists inter alia the v/orkmen’s demand by denying the binding effect 
of this Korea Notification. 

7. At the outset may be noted the ckcumstances under which the present 
reference happened to be made on the joint application of the parties. So back 
as in the year 1950 a question arose regarding another matter pertaining to Korea 
Award. The annexure B to the statement of claims is the certified copy of the 
memorandum of agreement dated 17th February, 1950, arrived at in the presence 
of Conciliation Officer (C) Nagpur and Regional Labour Commissioner (C), 
Dhanbad, to which the inanagemriit of North Chirimiri Colliery along with several 
other collieries and Sim it. L. Malviya, President of the Chhattisgarh Colliery 
Workers Federation were the parties. This agreement runs thus: 

“Both the parties agree that the Korea Award be accepted in full and that 
the question whether the rate given in the Award in respect of loaders 
is for the coal loaded in loose or in solid be referred to the Tribunal 
for adjudication. 

Further agreed that us the representatives of the proprietors feel that they 
cannot take decision without consulting their principals they will 
have their views and communicate the same to the Conciliation 
Officer tC; Nagpur and the Regional Labour Commissioner (C) 
Dhanbad, by the 5th March, 1950, faiUng which the question at issue 
will be referred to the tribunal and status quo will be maintained 
till adjudication.” 


It is thus clear that the representatives of Collieiries who then appeared not 
only did not challenge the validity or binding effect of the Korea Award but 
accepted it in full and the question then in dispute between the parties regarding 
the rate of coal loaded was to be referred to a Tribunal for adjudication. It is 
true that the representatives of'the collieries wanted time to consult their prin¬ 
cipals and the objection if any was to be communicated by the 5th March 1950, 
failing which the reference for adjudication was to be made to a Tribunal. We 
do not find that any objection was communicated o:^ any contrary view was 
expressed thereafter and in fact the reference was made to the Central Govern¬ 
ment Industrial Tribunal at Dhanbad being reference No. 10 of 1950 for determin¬ 
ing the rate to be paid to the loaders on the basis of the Korea Award. The an¬ 
nexure ‘C’ to the workers’ statement of claims is the award of this Tribunal 
dated 12th April, 1951 in the said reference directing that the payment to the 
loaders be made on the basis of measurement of loose coal handled by them 
The Korea Award itself was not then in dispute and no point regarding its vali¬ 
dity was raised by the managements of the collieries including North Chirimiri 
Colliery. Shn Maiviya for the workmen pointed out that not only Korea Award 
was never before disputed but that the various other provisions there laid down 
under clauses 1, 3, 4, 6, 7. 8 and 9 have hsMi carried out. 
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8. It w;isi about the time of the present rel'ereiico that the maiiauemeiu ot 
North Chirlmiri Colliery tried to deny Its liability to give an increase oi 12i per 
cent in terms ol clause 2 of the Korea Award. The amiexure ‘D’ to the statement 
of claims contains mimites of tlonc-illalioii I’rOceadiriMS held on 28th iVlarch, 1858 
statinjj inter alia:—- 

“The representative of the management contended that Korea State wu.s 
merged in Madhya Pradesh on l.st January, 1948 and at that time 
there was reduction iti the price of coal by about Rs. 2/- per ton. 
Thore was thcretore a doubt as to whether the provi.sions of the 
Korea Award should be implemented. On account of this doubt the 
aforesaid Memorandum of seltleinent was drawn up. But even in 
this settlement the implementation of Korea Award was not Anally 
settled, as in para (2) of the Agreement it was stated that the matter 
should be referred to the Head Offices of the Maiiagements and if 
they failed to refily by the 5th March, 19.50 it should be construed 
that the employers did not agree. He further stated that the Korea 
Award relating to 12* per cent payment if at all to be Implemented 
might be applicable only to those employees who were on the pay 
rolls of the Colliery on Ist November, 1947, He sought clarillcation 
from the Federation as to which categories of employees are said 
to have not been given the beneAt of 12i per cent increase.” 

The President of the Federation then stated that according to him all the 
employees who were on the Pay Rolls of the Colliery on l.st November, 1947 
should be given the beneAt and he added that on principle.s of social justice and 
also those enunciated in the C.P. Fact Finding Committee Report, the workers 
who have been appointed after 1st November, 1947 on lower wages should also 
get the benellt of ]2i per cent increase. Then the minutes conclude saying that 
as the parties did not come to an agreed .solution of the question regarding pa,y- 
ment of 12i per cent of the basic wages as mentioned in the Korea Award, it 
w'as decided that ‘‘a joint application will be made for reference to the Industrial 
Tribunal a.s provided under section 10(2) of the Industrial Disputes Act, 1947,” 

9. It is evident that duiing the Conciliation proceedings the management tried 
to give a ditlereiit colour to the aforesaid memorandum of agreement dated 17th 
February, 1950. There is nothing in the agreement to suggest that because of 
any reduction in the price of coal, a doubt had arisen as to whether the provisions 
of the Korea Award should be implemented and that was the reason why the 
said memorandum of agreement was drawn up On the contrary the agreement 
starts with a categorical statement that both the parties agree that the Korea 
Award be accepted in full and the only question to be I'eferred for adjudication 
was regarding the rate given in thn award in respect of loaders for the coal loaded 
in loo.se or in solid. Though the time was then taken to consult the principal 
of the collieries, it is untrue to say that if no reply was received by 5th March, 
1950 it should be construed that the employers did not agree, What the memo¬ 
randum states is that if no communication is received by the 5th Mai ch, 1950 
the question at issue wa.s to be referred I 0 a Tribunal for adjudication and the 
reference in fact was made and decided accordingly. The only real point raised 
durirm the Conciliation proceedings was regarding the employees entitled to the 
benefit of 12i per cent, increase under clause 2 of Korea Award. The employers 
desired this point to be made clear and they maintained that the beneAt should 
be applicable to only those who were on the pay rolls of the colliery on the Ist 
November, 1947, The President of the Federation on the other hand urged that 
not only the employees who were on the pay rolls of the colliery on the 1st 
November, 1947 but also those appointed after the 1st November, 1947 at lower 
wagp.s should also get the benefit of 12i per cent, increase under the Korea 
Award. 

10. It was under these circumstances that the joint application was made 
(0 the Govemment for a reference under section 10(2) of the Industrial Dispute.^ 
Act. 1947 read with rule.s 3 and 4 of the Industrial Dispute.s (Central) Rules, 1957. 
The letter as per annexure ‘E’ (to the statement of claims) forwarding the appli¬ 
cation is signed by the representative.s of the management as well as the employees 
and it stands thus; I 

"In terms of .section 10(2) of the Indu.strlal Disputes Act, 1947 and rules 
3 and 4 of the Industrial Di.sputes Act, 1957 we forward herewith 
a joint application for reference of the dispute regarding payment 
of 12i per cent, iricreased basic wages to the employees of the North 
Chirlmiri Colliery under the Korea Award, for favour of nece.ssary 
action." 
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With this \'vas attacued tiie application in form ‘A’ together with the requisite 
statement giving the particulars requireai under rule 3 of the Industrial Disputes 
(Central) Kules lOS-i, The said statement mentions inter alia the estimated 
number at wtorkrnen aflcthed by the dispute as 500 and describes the specific 
matters in disuule as; 

“Whether the workers of North Chirimiri Colliery are entitled to 12i per 
cent, increase in basic wages in terms of para. (2) of the Korea 
Award. It so, which categories of workers and for what period.” 

In pursuance of ihe said joint application the Government has made the pre¬ 
sent reference m the same terms as agreed between the parties. 

11. Shri 'Narayana.swamy on behalf of the employers at the time of the hear¬ 
ing argued that ihe latter part of the demand is not much in dispute but the 
really important matter for adjudication is one covered under the fiist part of 
the terms of reference, viz., whether the workers of North Chifimiri Colliery 
are entitled to 121 per cent, increase in basic wages in terms of para. (2') of the 
Korea Awaid. He now wanted to raise the points as to (1) whether the Korea 
Award is binding to the Company, and (2) assuming the Korea Award is legal 
and binding, whether the direction in clause (2) of the award is mandatory or 
recommendatoiy. He further contended that the refeience is bad inasmuch as 
the subject-matter of the reference is in the natuie of an implementation of the 
award and that there is no industrial dispute as such which could be referred 
for adjudication. 

12. Manifestly the contentions raised on behalf of the management seem 
to be an after thought especially when the reference has been made on the joint 
application of the parlies and in view of the aforesaid agreement dated 
17th February 1950 at which time the Korea Award was accepted in full. The 
.‘oiMl, -’itlie uarties itself states: whereas an industrial dispute exists 

veer; ■',(> ;■ of North Chirimiry Collier.y and the Chhattisgarh 

Cl, iiciy "si'i , ... and it is expedient that the matters specified in the 

enclosed statement which are connected with or relevant to the dispute should 
be referred for adjudication by a Tribunal, an application is hereby made under 
section 10(2) of the Industrial Disputes Act, 1847 that the said dispute should 
be referred to a Tribunal. The subject-matter of the dispute as said above is 
"whether the workers of North Chirimiri Colliery are entitled to 12J% increase 
in basic wages in terms of para (2) of the Korea Award. If so. which categories 
of workers and for what period?” It is no gainsaying the fact that this is an 
industrial dispute as defined in section 2(k) of the Industrial Disputes Act which 
means inter alia any dispute or difference between employers and workmen 
which is connected with the terms of employment. The dispute is not merely 
in the nature of implementation of an award, inasmuch as the Korea Notification 
though popularly known as Korea Award is not an award as commonly under¬ 
stood or as defined in the Industrial Disputes Act. The workers’ claim is based 
on a certain Notification issued by the then Korea State Government as per the 
first port of the terms of reference and it is only after the first part is decided 
that the relief under the second part follows. If the employers deny their 
liability to pay 12J% increase in terms of para (2) of the Korea Notification, 
it means that there is a dispute between the employers and their workmen on 
the terms of their employment which according to the workmen, in so far as 
their wages are concerned, should be governed for the period from '1st November 
1947 1o 25th May 19511 in terms of the said clause 2 of the Korea Notification. 

13. The main point for our comsidcralion is whether the Korea Notification is 
bad as contended on behalf of the employers. Shri Narayanaswamy argued that 
the Korea Award is void ab initio with no legal sanction behind it. If knowingly 
or unknowingly any part thereof was at any time cemplied with by the manage¬ 
ment, that circumstance by itself is not enough to validate the award if it is 
otherwise invalid. He contended that the Notification was issued in contraven¬ 
tion of the provisions of the Eastern States Union Constitution Act 1947 while 
the Korea Darbar continued to remain as Member of the said Union and it has 
not been shown under what authority this Notification was issued. Similar 
question arose i» Appeal (Bom.) No. 139 ef 1956 between the workers of the 
Jhagrakhand Collieries Limited represented b.y the Chhattisgarh Colliery Workers’ 
Federation and the Employers in relation to rhe Jhagrakhand Collieries Limited 
and it has been dealt with by the Labour Appellate Tribunal in its decision dated 
13th May 1958. There also the dispute referred for adjudication was “are the 
workmen of the Jhagrakhand Collieries who were not entitled to any increase 
in wages under para 1 of the Notification issued bv the Korea State Government, 
dated the 15th November, 1947, entitled to any increase in wages in accordance 
with paragraph 2 thereof, a*d if so. to what extent and from which date such 
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Increase should be allowed." The following observation in paragraphs 11 to 18 
of the said decision equally apply with the same force to the question raised In 
the present reference; 

"It is obvious that right upto the date of the reference no party had ever 
contended that the Korea Award was invalid ab initio or otherwise, 
or that the Korea Government on IGth November 1947, when It 
Issued the Notiflcatlon, had no power to do so; and thus no question 
was referred to the Tribunal by the Government concernlnc the 
validity of the Korea Award. It is evident that the employers had 
not only accepted the Notiilcation in its entirety with the bare 
exception , of paragraph 2, but they had also acted upon if, and even 
as regards paragraph 2 most of the Collieries have come to terms 
with their workmen as to the amount to he paid with retrospective 
effect." 

"During the course of the hearing before the Industrial Tribunal, 
this concern for the first time pressed for a decision that the Notifi¬ 
cation of the Korea Government of 15th November 1947 was made 
without authority, and that even if it was made by authority it had 
failed to have binding eilect on the colliery owners concerned. It 
wa.s urged that on the 1st of August 1947 there had been a merger 
of States in that area, and that the State of Korea had become part 
ol the Eastern States Union. There was a Notification in the Korea 
SLaio Gazoiic, dated 23rd July 1947 to the effect that whereas the 
Euleis of the States in Chhattlsgarh and Orissa Agencies had 
formally accepted on llth July. 1947 the Eastern States Union 
Constitution Act, 1947, and executed an Instrument of Accession, 
and whereas it was expedient to adopt the Eastern States Union 
Constitution Act, 1947, by Korea Durbar, the Korea Durbar was 
pleased to notify that the Eastern States Union Constitution Act, 
1947, would ( ome into force in the Korea State with effect from the 
first day of August 1947. There is a further Notification in the Korea 
State Gazette of 1st August 1947, to the effect that the Eastern 
States Union Constitution Act. 1947 adopted by the Durbar, vide Notifi¬ 
cation dated the 23rd July, 1947, published in the State Gazette Extra¬ 
ordinary of the same date, was being published for general information. 
Mr. Khambatta appearing on behalf of the concern has not beep able 
to produce before us the Eastern States Union Constitution Act. 1947, as 
was said to liave been publi.shod in the State Gazette Extraordinary of 
1st August, 1947, The representative of the workmen appearing 
before us, who belongs to that area is emphatic that it was never so 
published. But nevcrlheicss a printed copy of the Union Constitu¬ 
tion has been produced before us. nut published by authority.” 

“It is evident that upon the withdrawal of British paramountcy there were 
attempts by the small Indian States to form themselves into unions, 
and this Eastern States Union was one of them. But there Is no 
evidence to show that this union ever hud any existence or that it 
ever functioned as provided by the Constitution Act or at all. Indeed 
the very fact that this Korea Award of 1.5th November 1947 was 
made by the Korea Government, contrary to the terms of the Eastern 
States Union ConsliiulLon Act which provided that the subject matter 
of this Notification wn.s a legislative function of the Union, prima 
facie suggests that the Union had never came into force and had 
never functioned. As to this Shri Khambatta had suggested that the 
Korea Government in making the Notification had overstepped the 
limit.s of its .iurlsdictlon; but on the other hand this is not the only 
Notification issued by the Korea Government on 15th November 
1947. Every attempt on our part to ascertain from Shri Khambatta 
facts or circumstances to Indicate that the Ea.stern State,s Union had 
functioned or was a body kept alive after Ist August 1947 elicited 
the same reply; that it was for labour to establish that the Eastern 
States Union had never function,3d. In the circum.stances existing 
after 23rd July 1947 to which we shall hereafter refer, it could not 
be said that the burden of proving the existence of the Eastern 
States Union was upon labour. In any event we do not attach much 
importance to this question of burden of proof; it is evident that if 
Shri Khambatta was asserting that the existence of the Eastern States 
Union deprived the Korea Government of their legislative powers, 
the Tribunal could reasonably expect Shri Khambatta to show some 
satisfactory indication of the very existence of the Eastern States 
Union, apart from the Notiflcatlon.” 
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“The preamble to the Easlcrn States Union Constitution says that certain 
Rulers of tlic States in Oris-.a and Chhattis^arh Agencies resolved 
on 18th July, 1946 to promote a Federal Union of their respective 
States; that they formally accepted the Constitution on 11th July, 
1947; and section 3 of the Constitution Act provides that the Union 
Constitution shall come into operation on 1st August, 1947. Inde¬ 
pendence Dav for India was 15th August, 1947, and events moved 
fast towards the latter part of July 1947. According to the White Paper 
on Indian States, a conference of Rulers and repi esentatives of Indian 
States was held in the Chamber of Princes on Friday 2rith July 1947, 
when Lord Mountbaltcn as Viceroy presided, lie reiterated that the 
withdrawal of paramountcy of the British enabled the States to 
regain complete sovereignty; the Indian Independence Act released 
the States from all their obligations to the Crown; the States had 
complete freedom and technically and legally tbey were independent. 
But he presented to the meeting a dr.ift iristnnnent of accession which 
he had caused to be circulaliod as a basis for discussion and which 
provided that the State.s should accede to' the Dominion of India on 
three subjects without any financial liability, and those three subjects 
were Defence, Foreign Helaticms and Communications. At that meeting 
Lord Mountbatten proposed the formation of a Committee for a 
detailed consideration of the Items on the agenda, and that Committee 
Included the Raja of Korea. I,ord Mountbatten trusted that none of 
the State' representative would leave Delhi, and that they would 
maintain daily contact with the members ol the Committee to make 
sure that the Committee was conversaiit with the majority feeling 
in the States. It Is a matter of history that the Princes at that time 
agreed to divest themselves of sovereignty over Defence, Foreign 
relations and Communications. And this was done before the ist 
of August and before Independenee Day of 1947. It may be noted 
in relrospect that on -fith July 1947, Sarrlar Pate] had issued an 
important statement defining the policy of the Government of India and 
inviting the States to accede to the Union on the three subjects of 
Defence, Foreign Affairs and Communic.ation.s. The meeting which wa.s 
subsequently called by T^ord Mountbatten was a mntinuatinn of that 
process.’’ 

“Again at page 40 of the White Paper we find that in the Second week of 
December 1947 Sardar Patel visited Cuttack and Nagpur and had 
long discu-ssions with the Rulers of the States, and it was eventually 
decided to integrate these small States into the adjoining Provinces. 
The Orissa and Chhattisgarh States numbering 39 covered an area 
of about 56,000 souare miles with a revenue of 20 million rupees and 
a population of 7 million. The agreements signed by the Rulers of 
these States on 14th December 1947. and subsequent dates, provide 
for cession by them to the Dominion Government of full and exclusive 
authority, jurisdiction and nowers for. and in relation to, the 
governance of their States. There was thus a steady movement 
starting in early July 1947 with the propc.sal of Sardar Patel, followed 
up at the end of July with the agreement for ce.ssion of Defence, 
Foreign Relation.^ and Communications to the Dominion Government, 
and finalising with the agreement on behalf of all the.se states to 
integrate with the Union of India in December 1947. The formal 
documents of course took time. But this wa.s the process.” 

"Now let us examine whether the Ea.stcrn States Union ever came into 
existonce or ever survived the onslaught of new forces. What did 
the Eastern St.ites Union intend to secure for the States? There is 
a special clause on this .subject in the Eastern States Union Consti¬ 
tution Act. Section 5 of the Act which denis with "benefits of 
accession” provide that ‘‘suhiect to the provisions of this Act the 
Union will secure to a Member State the preservation of its terri¬ 
torial integrity, a constitutional form of Government .and the conti¬ 
nuance of the Ruling Dynasty.” Before 1st August 1947, when this 
Eastern States Union Constitution was to have come into operation, 
the States had already agreed to surrender Defence, Foreign Relations 
and Communications to the Indian Government and had already 
parted with the major portion of that sovereignty which the retire¬ 
ment of paramountev had brought to them. Thus one of the main 
purpo.ses of the Union had already ceased to exist. Secondly, there 
was from the vci y flr.st a cnnsisicnl move huvard.? the integration of 
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the Princely States into tho Union of India, and so far as this area 
was concerned, they had by the end of lfl47 agreed to integration, and 
that meant the end of the Eastern States Union. Mr. Khambatta has 
cointed out that since the Eastern States Union Constitution Act had 
been passed we must assume that it had come into exislence and had 
functioned. We might as well say that the Eastern States Union 
Constitution Act has not yet been repealed, and yet the Korea State 
is a part of India.” 

‘We conclude that although there was a movement towards the establish¬ 
ment of an Eastern States Union, the constitution of which had been 
approved by some of the Rulers of the continguous States, the fact 
remains that the rapid march of events in the second half of Jub( 
1947 and what happened subsequently divested the Eastern States 
Union of Its utility, and it is therefore not surprising that the Eastern 
States Union disappeared into the background, never functioned, and 
was not heard of again. We hold that in pursuance of this position 
the Korea Government in its own name issued the Korea Award b^' 
its notlflcatton of 151b November, 1947. as well a.s another Order of 
the same date giving the colliery owners an increase in the selling 
price of coal consequent upon the rise in the wage bill.” 

"It has been urged by Shri Khambatta that there i,s no evidence that the 
Korea Government had any power to issue a notification like the 
Korea Award, and it is argued that the other order promulgated on 
the same day regarding control of price of coal, sincei it had sprung 
from another enactment, was valid. We are unable to appreciate 
this difference. Neither side has been able to produce any papers 
before us as to the manner in which legislative authority was exercised 
in the Korea State, but as in all autocratic administrations thei will 
of the Ruler was the law. and in our opinion the Korea Award was 
made and notified by the same legislative and administrative authoritv 
which had the right in Korea State to is.suo such Orders and Notifica¬ 
tions. Tlio Korea Award is signed "By Order” bv the Chief Minister 
of Korea State, and there is no reason for us to doubt that the Chief 
Minister was giving effect to a deci.sion of an appropriate authority. 
We pointed out that the Korea Government had on the same dav 
issued the second notification as a corollary to the Korea Award 
allowing for a corresponding rise iji the price of coal; and we appre¬ 
ciate Shri Khambatta’s anxiety about the vnliditv of this second 
notification: but for the validiiy of this Second notification, this con¬ 
cern would not have enioyed for all these years the considerable 
financial benefits given bv a higher sellin.C price of coal under the 
Control Order. We hold that the Korea Award is valid and binding 
upon the concern before us.” 

14. In the present reference some additional papers have been produced before 
mo but these in no way aflfeet the correct position as discussed in thei aforesaid 
Appellate decision. In the Korea St.ate Gazette Extraordinary dated August 6, 
1947 has Ipeen published the speech of the Ruler of Korea State in his capacity 
as the President of the Eastern Stales Federal Union, on the occasion of th^ 
inauguration of the Eastern States Union at Raigarh on the 1st August, 1947. Buf 
the subsequent events referred to above changed the whole siluation and bevond the 
formulation of a paper Constitution of Ea.stern States Union, no such Union in 
reality ever came into existence or functioned nor could the Union secure any 
such ‘Benefits of Accession’ as mentioned in Section 5 of the E.astern State.s Union 
Constitution^ Act 1947. The important pohit to note is that even under the said 
Act in certain respects the sovereignty of the Member States was ke.pt in tact and 
Section 7 provided that “every State, after it accedes to the Union shall retain 
Its sovereignty, except in so far as .such sovereignty i.s limited by the provisions 
of the Umon Constitution, and it shall conllrme to possess and en.ioy all such 
rights and exercise all such powers a.s are not cnioyei-t ot’ exercised bv the Union 
under this Act.” _ My attention was drawn to Chanter VT of the Union Constitution 
Act on the distribution of Legislative. Powers, where Section 61 lays down: 

"Subject to the nrovisions of this Act. the Union Legi.slature mav make laws 
for the whole or anv part of the area of the Union with respect to 
matters, enumerated in the. Fifth Schedule of this Act and the Ix'gis- 
laturc of anv Member Stale mav make laws for that State or for anv 
part thereof with respect to matters not included in the said Schedule; 
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Provided that if any provision of any law of any Member State is 
repugnant to the provisions of a tJnion law which extends to that 
State, the Union law, whether passed before or after the law of the 
Member State, shall prevail and the law of the Member State shall, 
to the extent of the repugnancy, be void,” 

And in the said Fifth Schedule the items 24 and 42 arc for “regulation of labour 
and safety in mines” and “trade union; industrial and labour disputes 
respectively. Apart from the main fact that no such Union ever functioii^ or 
that no such Union Constitution Act was ever brought into force, it is nobody s 
case that there existed any Union Legislation on the point SO as to give rise to 
the repugnancy referred to in the said section 61. 

16. As a matter of fact the Korea Notification is an order made^ by the Korea 
State Government on taking into consideration of all the factor.s. It has been 
pubiished bv Authority ip the Korea State Gazette Extraordinary and is signed 
by Order by thci Chief Minister of the Korea State. There was already in force 
the Government of Korea State Act, 1947 published in the Korea State Gazette 
Extraordinary dated March 29. 1947 which deals with the various .sob.iects per- 
training to the Governance of the State. Section 3 of the Act defines inter alia the 
terms ‘Durbar’, ‘State’ and ‘Government’. ‘Durbar means Shriman Raja Saheb 
Bahadur and the Ruler for the time being of the Korea State; and ‘Government’ 
mean.s the admini.stration of Korea State Part II of the Act deals with the 
Executive and provides for its functioning. Section 4 there says: (i) the Executive 
authority of the State shall be exercised by the Ruler directly or through officers 
appointed by him: (ii) there shall bo a Council of Ministers to aid and advise the 
Ruler in the exercise of his functions, except in so far as he is by or under this 
Act expected to exercise his functions or any of them in his discrellon: (iil) the 
Minister,s whose number shall not exceed 5 shall be appointed by the Ruler and 
shall hold office during his pleasure. One of them shall be designated as Chief 

Minister.; section 5 .says: each Minis+er shall he in charge of such 

Department and shall exercise snch fnnetions ns may he directed by the Dnrbar. .. .; 
and Section 6 lays down: all ordoi-s and other instructions made or executed in thei 
name of the Government .shall he authenticated in such manner as the Durbar 
may direct and the validity of any or4«r or instruction which is so authrinticated 
shall not be called in question on the ground that it is not an order or instruction 
made or executed by the Government.' ’The Act then goes on to deal with other 
subiects like Legislature. Finance, Services, Judicature otc. and the Sovereign 
niithorlt.v of the Ruler is described in clear terms in section 30 which sates: not¬ 
withstanding- anything contained in this or any other Act. all powers. Legislative, 
Executive and Judicial, in relation to the State and its Government are herebv 
declared to be and to have always been inherent in and possessed and retained 
by the Durbar and nothing contained in Ihi.s or an.y other Act shall affect or be 
deemed to have affected the powers of thei Durbar to make laws and issue pro¬ 
clamations, orders and ordinances hv virtue of his inherent authority and in the 
discharge of hi.s functions as the Ruler of the State to exercise the following 
prerogatives: (a) the prevention of any grave menace to the peace and 

tranquility of the State or any part thereof: (h) the safeguarding of the legitimate 
interests of any section of the subiects of the State; (c) the conferring of titles nr 
honours on any of his sub,iects; and (d) the power to nardon offenders or to remiit, 
commute, or reduce their sentence conditionally or otherwise. 

16. The object in issuing 1he Korea Notification dated 16th November, 1947 
has been stated in its preamble quoted supra, viz. “whereas there has been a 
general rise in thei prices of essential commodities necessitating a positive policy 
to bring about an improvement in the conditions of workers in the Coal Mining 
Industry; And whereas the wages of colliery workers have been increased in 
the. Coalfields of Bengal, Bihpr, Orissa, C.P. and Berar which arc hound to have 
repercussions in the Coalfields of Korea State.” It was thus felt that the State 
Government should adopt a positive policy in safe-guarding the legitimate inter¬ 
ests of certain section of the people of the State, viz. the workers in the Coal 
Mining Industry, due to general rise in the price of essential commodities, so as 
to avoid any possible repercussions affecling the pc.ace and tranquility of the 
State, in f|Onsequence of the increase in the wage of colliery workers in the 
neighbouring States. It was therefore open to the Ruler of the State to issu" 
order.': in exercise his prerogative under .section 39 of the. Government of the 
Korea .State Act, U47. Even under the so-called Eastern States Union Constitu¬ 
tion Act, section 32(c) lays down that nothing in this Act .shall be taken to 
empower the Union Legislature to affect or curtail in any way the prerogatives 
of the Ruler within the territories of a Member State. In any view of the matter 
therefore the order as per Notification published in the Korea Statei Gazette is 
perfectly valid. 
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17. It was next pointed out that the rise in the price of coal which was simul¬ 
taneously notified did not continue lor long and the aforesaid observation in 
para 18 of the decision of th^ Appellate Tribunal in the case of the Jhagrakhand 
Collieries, viz. “but lor the validity of this second notification, this concern would 
not have enjoyed lor all these years the considerable finanoial benefits given by 
a higher selling price of coal under the control Order’’ is not Quite correct. 
Under the Notification of the same date, viz. 15th November 1947 the following 

B rices at which coal may be sold by colliery owners were laid down; Run of mine, 
lust Coal and Slack—Rs. 16/6; Steam Coal, Rubble and Smithy nuts 17/6 
and these prices were to come into force with effect from 1st November, 1947 i.e. 
the same date on which the Korea Award was made enforceable. Subsequently 
after the merger of the Korea State, under the Government of India, Ministry 
of Industry and Supply Notification dated 31st January, 1948 the said prices of 
Ra. 16/6 and Rs. 17/6 were reduced to Rs. 1413 and Rs. 15|3 for the same varieties 
of coal. This Notification was issued in exercisei of the powers conferred by 
Section 4 of the Extra Provincial Jurisdiction Act, 1947 read with sub-clause (1) 
of clause 4 of the Korea State Colliery Control Order 1944 and in supersession 
of the Korea State’s Notification dated the 15th November, 1947. Thus undoubted¬ 
ly there was a slight reduction in the coal price but it may be noted that the 
reduced rates compared favourably with the original rates prevailing prior to 
the Korea Notification dated 15th November, 1947. Under the Notification dated 
31st March, 1945 published in the Korea State Gazette Extraordinary on the same 
date, the rates prescribed were Rs, 13/1 and Rs. 14/1 for the same varieties of 
coal. It has neiver before been the stand of the colliery owners that the subse¬ 
quent Government of India Notification reducing the price of coal affected in 
any way the validity of the Korea Award or that because of any such Notifica¬ 
tion it ceased to continue to remain in force any longer. Both under the Korea 
Notification of 1947 fixing the price of coal and the subsequent Government of 
India Notification in this respect, the colliery owners did take thei benefit of 
higher rates compared to those fixed under the earlier Korea Notification of 
1945. They having accepted thei validity of the Korea Notification of 1947 which 
conferred on them the benefit of higher prices which in fact was a simultaneous 
measure necessitated b.y another Notification of the same date viz. Korea Award, 
it is rather surprising that they should accept the one and deny the other. Shri 
Malviya rightly contended that they cannot blow hot and cold in the same breath, 
in other words it is not open to them to Ji^rth approbate and reprobate, 

18, It was next pointed out on behalf of the employers that the Korea Award 
under its clausei (8) provides for two types of Bonuses and under clause (9j 
provides for compulsory contributory Provident Fund but subsequently under 
the Government of India, Ministry of Labour Notification dated 16th January, 
1960 these provisions have been modified. It appears that in exercise; of the 
powers conferred by section 3 of the Coal Mines Provident Fund and Bonus 
Scheme Act, 1948 the Central Government extended to the State of Rewa and 
Korea, the Coal Mines Provident Fund Scheme published in the Government 
Notification dated 11th December, 1948, with certain modifications with effect 
from 1st January, 1950. This was done just to bring about uniformity in respect 
of all the collieries. According to Shri Malviya only the production bonus was 
changed into attendance bonus as the system of attendance bonus applies to all 
the collieries and moreover the Provident Fund rate remained unchanged "What¬ 
ever it may bei, any such modification in the Korea Award in respect of other 
provisions cannot affect the validity of the Award as a whole or of the remaining 
provisions which still continued to remain in force. Admittedly the other provi¬ 
sions of the Korea Award on the point of D.A. and the rates fixed for the piece¬ 
rated workers under the clause 1 have never been denied and the payments havei 
been made accordingly. 


19. It is thus clear that the Korea Award binding on the employers 

and the workers of the North Chrimiri Colliery are entitled to the 

benefit of clause (2) thereof. The workers so entitled would be any class of 

employees not covered under clause 1 of Korea Award and the benefit granted 

IS 12i% increase in their basic pay. In the clause 2, however, the words used 
are ‘ may be granted” and so it has been urged on behalf of the employers that 
even if the Korea Award is binding, in view of the language used in the second 
clause, the intention of the Korea State must have been to leave the increase in 
wages entirely to the discretion of the managements. Assuming this contention 
were true, even then it does not mean that the so-called discretion is to be exer- 
cls^ arbitrarily or capriciously even to the extent of total denial of the claim 
This ^int too has been considered by the Labour Appellate Tribunal in the afore¬ 
said decision in the case of the Jhagrakhand Collieries in paras 20 and 22 as 


(i 


..On this subject there are two contentions 
the word “may” should be read as “shall”, 


Labour contends that 
whereas the employers 
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state that the word ‘‘may’’ gives them complete discretion even to 
the extent ot rctusmg any increase. The subject is not tree tram 
ditflculty; but tho coniqntion of the employers that by reason of the 
wording of the clause tney have complete freedom m their discre¬ 
tion to pay whatever they like, and even nothing if they so choose, 
is CLuite unsustainable. Having regard to the fact that paragraph 2 
refers to all otber categories, piece-rated, time-rated, and everybody 
else, not covered by paragraph 1 of the Korea Award, it appears to 
us that this increase of i 24 % was clearly intended to grant them 
appropriate advances.It must be remembered that ail the cate¬ 

gories of workmen specified in paragraph 1 of the Korea Award had 
been given substantial rises in their wages by reason of the Korea 
Awara, and paragraph 2 was intended to provide for the lesser num¬ 
ber of workmen of a miscellaneous character. The central fact, how¬ 
ever, is the intention of the Korea Award to give to these workmen 
covered by paragraph 2 -something substantial, so that there might 
not be any imbalance of wages between them and the categories 
specified in paragrapn 1 of the award. Tfier© can thus be no ques¬ 
tion whatever tnat the employers had never been given the free 
discretion to give or not to give anything at tbeir will. It is equally 
clear that the workmen became entitled to the increases from the 
date specified in the Korea Award, namely, 1st November, 1947. The 
only question which remains therefore to be explored is whether the 
use Of word “may" in paragraph 2 means that there has to be an 
investigation as to whether the categories in paragraph 2 of the 
Award should all get 124 % or whether some should get less. It is 
true tnat while the direction in paragraph 1 is more deiflmte than 
the word “may” used in paragraph 2, we must look to the 
history of wages in the area and tne benefits which were intended 
to be conferred. As the preamble itself says, there had been Conci¬ 
liation Hoarda in other places like Bihar and C.P. by reasons of 
which advances had been given to the workmen in those places, and 
it was thereforei intended oy the Korea Award to give advances to 
the workmen here. It ns reasonable to argue that if it was the inten¬ 
tion of the Korea Award to introduce a degree of flexibility in the 
application of 124 % to the wages of the several categories involved, 
it would have proceeded to give some directions in the matter, because 
it is a notorious fact that to leave matters of undefined flexibility 
in the hands of the employers leads to disastrous results. The 124% 
given was in percentage advance much lower than what had been 
given to some of the categories in paragraph 1 of the Korea Award, 
whereias it was a little higner in percentage advance as regards other 
categories; and it is a possible inference from this that the Korea 
Award intended by paragraph 2 to give a flat rate advance of 12* 7o 
in order to do an adequate degree of justice to all. ..." 

20. It is abundantly clear from the aforesaid observations that the Appellate 

Tribunal in the case of Jhagrakband Collieries Limited was inclined to interpret 
the word “may” as meaning “shall” and it is so stated in para 23 of its decision 
thus: “While there are these facts to suggest that the word “may” should bei 
construed as if the word "shall” had been used in its place.” In that parti¬ 

cular casa however, the Adjudicator below had laid down certain graded scheme 
to give effect to the provision of 124 % increase in clause (2) of the Korea Award 
and therefore the Appellatci Tribunal on a balance of consideration did not think 
it proper to disturb the same, though it was not prepared to agree with everything 
that the Adjudicator, said in his award. In the present case there has been no 
suggestion of any such scheme and it has not been the case of the employers that 
in giving the increase of 124 % all the employees so entitled are not to be treated 
alike. The only stand taken by them is that the Korea Award is not binding on 
them and that even if binding, it is in their discretion to give or not to give 

the increase of l2i%. This stand is entirely untenable and they are bound to 

give effect to clause 2 of the Korea Award by giving 124'% increase to the 
employees concerned. If we refer to clausei 10 of the Korea Award on the point 
of disbursement of wages, It is emphatic in saying that “the employers shall be 
responsible to ensure that all the workers in the colliery get theiir wages includ¬ 
ing dearness allowance in accordance with the new basic wages provided under 

21. The clause 11 of the Korea Award gives retrospective effect from 1st 

November, 1947 and it is a well known principle that the question of wages is 
a long term plan, The wage increase allowed under the Korea Award continued 

to remain in force until it was substituted by a fresh award of AH India Industrial 
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Tribunal (Colliery Disputes) on 20th May. 1956. That the employees on the pay 
rolls of the colliery at thei time of the Korea Award in case it is held binding 
should get the benefit thereof is not in dispute. It is difficult to understand how 
the said benefit could be denied to the subsequent entrants as contended on the 
management’s behalf. There could not be such two sets of wages in the same 
concern and so long as the Korea Award remained in force it was not open to 
the njanagement to engage the new employees on any lower basis. I thus direct 
that the management of North Chirimiri Colliery shall grant the increase of 12i% 
in the basic wages or pay of all the workmen not covered by para 1 of the Korea 
Award with retro.spectlve effect from 1st November, 1947. The workmen so 
entitled are those in the employment of the Company on 1st November, 1947 and 
also thosei appointed during the period 1st November, 1947 to 26th May, 1956' 
with effect from the respective dates of their appointments and the differences if 
any, due to them on the basis of this 12J% increase shall be paid within two 
months from the date the present Award becomes enforceable. The management 
shall further pay Rs. 200 by wajf of costa to the workmen. 


The 20th March. 1950. 


(Sd.) P. D, Vyas, 
Industrial Tribunal, 


[No. LRII/l(42)/58.] 
K. D. HAJELA, Under Secy. 
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